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District Court of the United States, Southern

District of California, Central Division

No. 438-58 Y

NEFF INSTRUMENT CORPORATION, a Cali

fornia corporation. Plaintiff,

vs.

COHU ELECTRONICS, INC., a Delaware cor-

poration, and NEELY ENTERPRISES, a

California corporation. Defendants.

COMPLAINT FOR INFRINGEMENT OF
UNITED STATES LETTERS PATENT No.

2,832,848

Plaintiff complains of the Defendants and alleges

:

I.

This cause of action arises under the patent laws

of the United States and this court has jurisdiction

pursuant to Title 28 of the United States Code,

§ 1338(a) and § 1400(b).

II.

The Plaintiff, Neff Instrument Corporation, is a

corporation of the State of California and has its

principal office at 2211 East Foothill Boulevard,

Pasadena, California.

III.

Defendant, Cohu Electronics, Inc., is a corpora-

tion of the [2] State of Delaware and has its prin-
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cipal place of business at 5725 Kearnev Villa Road,

San Diego, California, and a place of busiiiess at

14743 Lull Street, Van Nuys, California.

IV.

Defendant, Neely Enterprises, is a corporation of

the State of California and has its principal place

of business at 3939 Lankershim Boulevard, Los

Angeles, California.

V.

Plaintiff, Neff Instrument Corporation, is the

owner of all right, title and interest in and to

United States Letters Patent Number 2,832,848,

entitled ''Electrical Signal Amplifiers", which was

duly and regularly issued on April 29, 1958 on an

application Hied by Glen A. Neff. A copy of said

Letters Patent is attached hereto as Exhibit **A".

All right, title and interest in and to said patent

was assigned to the Plaintiff', Neff Instrument Cor-

poration on April 29, 1958, together with the right

to recover for all past and future infringements.

VI.

Defendant, Cohu Electronics, Inc., has within the

six (6) years last past wilfully and wantonly in-

fringed and is now infringing said United States

Letters Patent Number 2,832,848, by manufactur-

ing, using and selling in the Southern District of

California and elsewhere in the United States, elec-

trical signal amplifiers embodying the inventions

covered by said Letters Patent, and threatens and

Avill continue to infringe said Letters Patent unless
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enjoined therefrom by this court. The electrical

signal amplifiers now known to infringe said Let-

ters Patent are incorporated in the devices manu-

factured, used and sold by the Defendant, Cohu

Electronics, Inc., under its Model No. 114-A.

VII.

Defendant, Neely Enterprises, has within the six

(6) years last past wilfully and wantonly infringed

and is now infringing [3] said United States Let-

ters Patent Number 2,832,848, by using and selling

in the Southern District of California and else-

where in the United States, electrical signal ampli-

fiers manufactured by the Defendant, Cohu Elec-

tronics, Inc., embodying the inventions covered by

said Letters Patent, and threatens and will con-

tinue to infringe said Letters Patent imless en-

joined therefrom by this court.

VIII.

Electrical signal amplifiers manufactured and

sold by Plaintiff incorporating the inventions cov-

ered by said Letters Patent enjoy a wide accept-

ance in the trade and have become identified v/ith

Plaintiff. Soon after said electrical signal ampli-

fiers manufactured by Plaintiff appeared on the

market. Defendants, and each of them, became

aware of the market and good will in the sale of

such amplifiers established by Plaintiff' and under-

took the manufacture and sale of such amj)lifiers

in the Southern District of California and else-

where, thereby wrongfully appropriating such mar-
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ket and good will to the detriment of Plaintiff.

Plaintiff has been damaged by the Defendants, and

each of them, by the acts herein complained of,

and will suffer further damage and injury unless

the said Defendants are enjoined from said acts

of infringement and wrongful invasion of Plain-

tiff^s rights.

IX.

Plaintiff has placed the required statutory notice

pursuant to Title 35 United States Code § 287 on

all electrical signal amplifiers which it has manu-

factured and sold under said Letters Patent since

the issue date thereof.

Wherefoi'e, Plaintiff prays that:

1. This court issue a preliminary and final judg-

ment against further infringement of said Letters

Patent by said Defendants, and each of them, their

agents, servants, employees, officers and those per-

sons in active concert or participation with the

said [4] Defendants, and each of them;

2. This court order an accounting and judgment

against Defendants of and for all damages suffered

by Plaintiff by reason of Plaintiff's rights in said

invention and by reason of said infringement of

said Letters Patent, and that such accounting for

damages shall be not less than a reasonable royalty

based upon the aggregate sales price of devices

sold by said Defendants embodying structures in-

chided within the terms of said Letters Patent;

3. Plaintiff be awarded its costs against Defend-
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ants, and each of them, and reasonable attorney

fees; and

4. Plaintiff be awarded such other and further

relief as this court may deem just and proper.

Los Angeles, California, May 12, 1958.

ROBERT H. FRASER, and

RICHARD B. HOEGII,

/s/ By ROBERT H. ERASER,
Attorneys for Plaintiff. [5]

[Endorsed] : Filed May 12, 1958.
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[Title of District Court and Cause.]

ANSWPJR

Come Now the defendants and in answer to the

complaint herein allege, aver and deny as foUow^s:

I.

Answering Paragraph I of the complaint, de-

fendants admit that the causes of action attempted

to be stated herein are laid under the patent law^s

of the United States, but defendants deny that this

court has jurisdiction under Title 28 of the United

States Code, § 1338(a) and §MOO(b).

IT.

Answering Paragraph II of the complaint, de-

fendants admit the allegations contained therein.

III.

Answering Paragraph III of the complaint, de-

fendants admit the allegations contained therein.

IV.

Answering Paragraph IV of the complaint, de-

fendants admit the allegations contained therein.

V.

Answering Paragraph V of the complaint, de-

fendants allege that they are without knowledge or

information sufficient to form a belief as to the

truth of the allegations contained therein and there-

fore deny said allegations for want of such knowl-

edge or information.
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VI.

Answering Paragraph VI of the complaint, de-

fendants deny each and every allegation contained

therein.

VII.

Answering Paragraph VII of the complaint, de-

fendants deny each and every allegation contained

therein.

VIII.

Answering Paragraph VIII of the complaint, de-

fendants deny each and every allegation contained

therein.

IX.

Answering Paragraph IX of the complaint, de-

fendants allege that they are without knowledge or

information sufficient to form a belief as to the truth

of the allegations contained therein and therefore

deny said allegations for want of such knowledge or

information.

X.

Further answering said complaint and for a sepa-

rate and complete defense thereto, defendants allege

that this court lacks jurisdiction of this case in that

all of the Cohu Electronics, Inc. model No. 114A am-

plifiers mauTifactured and/or sold by defendants

have been manufactured and/or sold for the United

States Government within the meaning of Title 28

U.S.C. Section 1498 and that plaintiff's sole remedy
in the premises is an action [21] against the United

States in the Court of Claims.

XI.

Further answering said complaint and for a sepa-
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rate and complete defense thereto, defendants al-

lege that pretended United States Letters Patent

No. 2,832,848 are invalid and void because the orig-

inal inventor named therein was not the original

and first inventor of the alleged improvement de-

scribed and claimed therein, but the same in all its

material and substantial parts was invented, known

and used by others in this country before his alleged

invention or discovery thereof, was patented and

described in printed publications in this and for-

eign countries before his alleged invention or dis-

covery thereof or more than one year prior to his

application for patent and was in public use and

on sale in this country more than one year prior to

his application for patent.

(a) The patents and publications above referred

to insofar as they have at present been ascertained

are as follows

:

Inventor—Patent No.—Date

:

Milnor—1,378,712—May 17, 1921.

Espenschied—1,428,156—September 5, 1922.

Whitelock—1,925,160—September 5, 1953.

Black—2,102,671—December 21, 1937.

Gunn—2,114,298—April 19, 1938.

Vance—2,190,743—Februaiy 20, 1940.

Perkins—2,210,001—August 6, 1940.

Skillman—2,210,956—August 13, 1940.

Six—2,221,116—November 12, 1940.

Pieplow—2,226,288—December 24, 1940.

Bruck—2,269,249—January 6, 1942.

Haantjes—2,290,553—July 21, 1942.

Eberhardt et ah—2,297,543—September 29, 1942.
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Seargent—2,413,788—January 7, 1947. [22]

Mosely et al.—2,459,177—January 18, 1949.

Williams, Jr.—2,459,730—January 18, 1949.

Liston—2,497,129—February 14, 1950.

Tarpley—2,622,192—December 16, 1952.

Goldberg et al.—2,684,999—July 27, 1954.

Hermes—2,719,191—September 27, 1955.

Gilbert—2,744,168—May 1, 1956.

HoUomann—2,773,137—December 4, 1956.

Mason—2,795,648—June 11, 1957.

Foreign

Australia—115,412—July 9, 1942.

Germany—857,402—November 27, 1952.

Magazine Articles

"Feedback Improves Response of D-C Amplifier",

by Joseph F. Lash; Electronics, pub. by McGraw-

Hill Book Co., Inc., for February 1949, pp. 109-111.

"D-C Amplifier Stabilized for Zero and Gain", by

A. J. Williams, Jr., R. E. Tarpley, W. R. Clark,

of Leeds & Northrup Co. Presentation before

A.I.E.E. at Pittsburgh, Pa., Jan. 26-30, 1948.

A.I.E.E. Tech. Paper 48-9 made available for print-

ing Nov. 26, 1947. Printed in Transactions of Amer-

ican Institute of Electrical Engineers, 1948, pp.

47-57.

Books

"Radio Engineers Handbook", Terman, McGraw-
Hill Book Co., Inc., pub. 1943, pp. 654, 655, 656.

"Radio Engineering", Terman, 3rd Edition, Mc-

Graw-Hill Book Co., luc, pub. 1947, pp. 733-738.
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"Waveforms", Chance, Hughes, McNichol, Sayre

& Williams, pub. 1949, McGraw-Hill Book Co., Inc.,

Chapter 11, pp. 389-426. [23]

(b) The instances of prior invention, knowledge,

use and sale above referred to insofar as they have

at present been ascertained are as follows: By the

patentees of the patents cited in Paragraph (a)

above at the addresses given in said patents.

(c) Defendants beg leave to add hereto by

amendment to this answer additional patents and

publications and instances of prior invention, know^l-

edge, use and sale above referred to when ascer-

tained.

XII.

For a further, separate and complete defense to

the complaint herein, defendants allege that by rea-

son of the proceedings in the United States Patent

Office during prosecution of the application which

resulted in said pretended United States Letters

Patent No. 2,832,848, and the admissions and repre-

sentations therein made by or in behalf of the al-

leged inventor in order to induce the grant of said

pretended Letters Patent, the plaintiff is estopped to

claim for said pretended Letters Patent a construc-

tion, were the same othermse possible, as would

cause said pretended Letters Patent to cover or in-

clude any device or apparatus manufactured, used

or sold by the defendants.

XIII.

Defendants allege that said pretended Letters

Patent of the United States No. 2,832,848 are in-
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valid and void because the alleged improvements

described and claimed therein do not constitute

patentable subject matter within the meaning of the

Patent Laws, in view of the prior state of the art

and what was common knowledge on the part of

those skilled in the art, all prior to the dates of the

alleged inventions thereof by the patentees named

therein.

XIV.
Further answering said complaint and as a fur-

ther, separate and complete defense thereto, defend-

ants allege that [24] pretended Letters Patent No.

2,832,848 are invalid and void as each of the claims

thereof fails to particularly point out and distinctly

claim the subject matter thereof as required by

Title 35 U.S.C. Section 1112.

XV.
Further answering said complaint, and as a fur-

ther, separate and complete defense thereto, defend-

ants allege that plaintiff comes into this court with

unclean hands and cannot prevail against the de-

fendants in that, on information and belief, plain-

tiff's predecessor, inventor, president and sole stock-

holder, G. A. Neff, conceived the subject matter of

his pretended Letters Patent while he was employed

by another under terms and conditions which re-

quired him to disclose such invention to his em-

ployer and if necessary to assign any invention to

such employer, and that for the purpose of defraud-

ing said employer, said G. A. Neff concealed the

fact that he had made the invention purported to
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be patented in pretended Letters Patent No. 2,832,-

848 and neglected to file an application for Letters

Patent of the United States thereon until after he

had severed relations with his previous employer,

and that plaintiff is chargeable with full knowledge

of the acts of said G. A. Neff aforesaid to the ex-

tent that to permit the plaintiff to prevail herein

would require this court to assist the plaintiff in

perpetrating a fraud upon said Neff's former em-

ployer.

Wherefore, defendants pray that the complaint

herein be dismissed and that defendants recover

their costs and disbursements incurred herein, in-

cluding reasonable attorneys' fees.

LYON & LYON,

By s/ CHARLES G. LYON,
Attorneys for Defendants. [25]

Acknowledgment of Service Attached. [26]

[Endorsed] : Filed July 18, 1958.

[Title of District Court and Cause.]

MOTION FOR SUMMARY JUDGMENT

Come now the defendants, Cohu Electronics, Inc.,

and Neely Enterprises, through their attorneys, and
mov^ this Honorable Court to enter the enclosed
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Findings of Fact, Conclusions of Law and Summary
Judgment.

Upon the hearing of this motion, defendants will

rely upon the affidavits of Richard Silberman and

Thomas Hamilton and the annexed Memorandum of

Points and Authorities.

Dated this 21st day of July, 1958.

LYON & LYON

By /s/ CHAELES G. LYON,
Attorneys for Defendants.

[Title of District Court and Cause.]

AFFIDAVIT OF RICHARD T. SILBERMAN
AND THOMAS M. HAMILTON

State of California,

County of San Diego—ss.

Richard T. Silberman and Thomas M. Hamilton,

each being first duly sworn, each for himself de-

poses and says : that each is a Vice President of the

defendant, Cohu Electronics, Inc., and each has

direct knowledge of the sales and deliveries of all

114A amplifiers manufactured and sold by defend-

ant. That such amplifiers have been sold and de-

livered to date to the following purchasers in con-
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nection with Government prime contracts and under

purchase orders as follows:

Customer

Customer
Purchase
Order No.

Government
Contract No, Quantity Rating

General EUectric 022^757 AFW33-038-

AC-22193

1

Edgerton Germes-

hausen and Grier J-35108 AT(29-1)1183 6 D0-E2

Columbia Research P13,918 BXM28163

Subcontract 76 1 D0-A2

Lockheed Aircraft 52-144 NORD(f)1772 18 Polaris

program

Sandia Corp. 51-4583 Prime contractor

to AEC
AT(29-1)789 2 D0-E2

U. S. Naval S0530/4051 Y
Ordnance 5561-58 1 D0-A6

Westinghouse 73-A-138174 AT-ll-l-GEN-14 1 DO-El

North American

Aviation R853X-727100 AF04(647)171 1 DX-A2

Sandia Corp. 15-1232 Prime contractor

to AEC
AT(29-1)789 1

That no 114A amplifiers have been sold to

civilians for civilian use and that all 114A ampli-

fiers sold and delivered have been in connection with

use on a specific United States Government prime

contract.

/s/ RICHARD T. SILBERMAN,

/s/ THOMAS M. HAMILTON.
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Subscribed and sworn to before me this ISth day

of July, 1958.

[Seal] /s/GERALDINE F. DICKIE,
Notary Public in and for Said

County and State.

My commission expires November 25, 1961.

[Endorsed]: Filed July 21, 1958.

[Title of District Court and Cause.]

PLAINTIFF'S INTERROGATORIES TO DE-

FENDANT COHU ELECTRONICS, INC.

The plaintiff requests that the defendant, Cohu

Electronics, Inc. (hereinafter referred to as

^^Cohu"), by an authorized officer thereof, answer

under oath in accordance with Rule 33 of the Fed-

eral Rules of Civil Procedure the following inter-

rogatories :

1. State the serial numbers of all Kintel Model

114A amplifiers sold by Cohu.

2. State the serial numbers of all model 114A

amplifiers manufactured by Cohu.

3. State the names and addresses of all persons

or companies to whom Kintel 114A amplifiers had

been sold or delivered by Cohu [43] prior to August

31, 1958.
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4. State the quantity and the serial numbers of

all Kintel 114A amplifiers delivered or sold to each

of the persons or companies named in your answer

to the foregoing interrogatory.

5. State to the best of your knowledge the man-

ner in which the Kintel 114A amplifiers sold to each

person or company named in the answer to Inter-

rogatory No. 3 are used by such person or company.

6. State whether or not any amplifiers having

similar characteristics to Kintel Model 114A ampli-

fiers have been manufactured or sold by Cohu which

have not been designated as Model 114A amplifiers.

7. If the answer to Interrogatory No. 6 is in the

affirmative, state the model number or other desig-

nation of each such amplifier, the present location

of each such amplifier, and if sold, to whom sold.
^

8. State whether or not any Kintel Model 114A

amplifiers have been manufactured or sold which

do not bear serial numbers.

9. If the answer to Interrogatory No. 8 is in the

affirmative, state the manner in which each such

amplifier is designated, the present location of each

such amplifier, and if sold, to whom sold.

10. State to the best of your knowledge whether





Cohu Electronics, Inc., et al, 21

any Kintel 114A amplifier has been sold or deliv-

ered to the United States Government.

11. If the answer to Interrogatory No. 10 is in

the affirmative, state the name and address of each

company or person who sold or delivered such an

amplifier to the government, and the quantity and

serial numbers of the amplifiers sold or delivered

to the government by each such company.

12. State the present location and the quantity

and serial numbers of all Kintel 114A amplifiers, if

any, which had not been delivered to purchasers

thereof prior to August 31, 1958. [44]

13. State the names and addresses of all persons

or companies from whom Cohu has received orders

for Kintel 114A amplifiers prior to August 31, 1958,

and state the quantity of such amplifiers each such

person or company ordered, and the date of each

such order.

14. State the date upon w^hich Cohu acknowl-

edged or accepted each order set forth in the an-

swer to Interrogatory No. 13.

15. If any orders set forth in the answ^er to In-

terrogatory No. 13 had not been filled on August

31, 1958, state as to each unfilled order the name
and address of the person or company who placed

the order, to whom the amplifiers are to be deliv-

ered, and, to the best of your knowledge, by whom
the amplifiers are to be used.

16. State the name and address of each person

or company who ordered one or more Kintel 114A
amplifiers pursuant to a government contract and
state the identifying number of each such contract.
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17. (a) As to each contract listed in the answer

to Interrogatory No. 16, state tlie applications in

which Kintel 114A amplifiers were to be used by

the person or company who placed the order.

(1)) As to each contract listed in the answer to

Interrogatory No. 16, state whether Kintel 114A

amplifiers are to be or have ])een incoiporated as

components of devices which are to be delivered

or have been delivered to the government.

(c) As to each contract listed in the answer to

Interrogatory No. 16, state whether Kintel 114

A

amplifiers are to be or have been incorporated in

devices which are to be retained by the contractor

named in each such contract.

18. As to eacli contract listed in the answer to

Interrogatory No. 16, state whether each such con-

tract contained an "authorization and consent"

clause which you contend authorizes patent infringe-

ment by Cohu in the manufacture and sale of Kintel

114A amplifiers.

19. As to each contract listed in the answer to

Interrogatory No. 16, set forth a copy of each sucli

"authorization and consent" clause. [45]

20. As to each contract listed in the answer to

Interrogatory No. 16, state whether or not the con-

tract or any other document contains a patent in-

denmity clause under which you agree to indemnify

either the purchaser or the government for patent

infringement.

21. As t(> v\M-h contract listed in the answer to
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Interrogatory No. 16, set forth a copy of each such

patent indemnity clause.

Dated: August 27, 1958.

ROBERT H. FRASER,
RICHARD B. HOEGH,

/s/ By ROBERT H. ERASER. [46]

Acknowledgment of Service Attached. [47]

[Endorsed] : Filed August 28, 1958.

[Title of District Court and Cause.]

PLAINTIFF'S INTERROGATORIES TO DE-
FENDANT NEELY ENTERPRISES

The plaintiff requests that the defendant, Neely

Enterprises, (hereinafter referred to as "Neely")

by an authorized officer thereof, answer under oath

in accordance with Rule 33 of the Federal Rules of

Civil Procedure the following interrogatories

:

1. State the serial number of all Kintel 114A

amplifiers sold by Neely.

2. State the names and addresses of all persons

or companies to whom Kintel 114A amplifiers had

l)een sold or delivered by Neely prior to August 31,

1958.

3. State the quantity and the serial numbers of

all Kintel [48] 114A amplifiers delivered or sold to

each of the persons or companies named in the

answer to the foregoing interrogatory.

4. State to the best of your knowledge the man-
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ner in which the Kintel 114A amplifiers sold to each

person or company named in the answer to Inter-

rogatory No. 2 are used by such person or company.

5. State whether or not any amplifiers having

similar characteristics to Kintel Model 114A ampli-

fiers have been manufactured by Cohu Electronics,

Inc. and sold by Neely which have not been desig-

nated as Model 114A amplifiers.

6. If the answer to Interrogatory No. 5 is in the

affirmative, state the model number or other desig-

nation of each such amplifier, the present location

of each such amplifier, and if sold, to whom sold.

7. State whether or not Neely has sold any Kintel

Model 114A amplifiers which do not bear serial

numbers.

8. If the answer to Interrogatory No. 7 is in the

affirmative, state the manner in which each such

amplifier is designated, the present location of each

such amplifier, and if sold, to whom sold.

9. State to the best of your knowledge whether

any Kintel 114A amplifier purchased through Neely

has been sold or delivered to the United States

Government.

10. If tlie answer to Interrogatory No. 9 is in

the affirmative, state the name and address of each

company or person who sold or delivered such an

amplifier to the government, and the quantity and

serial mmibers of the amplifiers sold or delivered

to the government by each such company.

11. State tlu^ ])resent location and tlu^ quantity and

serial numbers of all Kintel 114A amplifiers, if any,

Avhich had been ordei-ed through Neely but had not
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been delivered to the purchasers thereof prior to

August 31, 1958.

12. State the names and addresses of all persons

or companies [49] from whom Neely has received

orders for Kintel 114A amplifiers prior to August

31, 1958, and state the quantity of such amplifiers

each such person or company ordered and the date

of each such order.

13. State the date upon which Neely acknowl-

edged or accepted each order set forth in the an-

swer to Interrogatory No. 12.

14. If any orders set forth in the answer to In-

terrogatory No. 12 had not been filled on August

31, 1958, state as to each unfilled order the name

and address of the person or company who placed

the order, to whom the amplifiers are to be deliv-

ered, and, to the best of your knowledge, by whom
the amplifiers are to be used.

15. State the name and address of each person

or company w^ho ordered one or more Kintel 114A

amplifiers through Neely pursuant to a government

contract and state the identifying number of each

such contract.

16. (a) As to each contract listed in the answer

to Interrogatory Xo. 15, state the applications in

which Kintel 114A amplifiers were to be used by

the person or company who placed the order.

(b) As to each contract listed in the answer to

Interrogatory No. 15, state whether Kintel 114A
amplifiers are to be or have been incorporated as

components of devices which are to be delivered

or have been delivered to the government.
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(c) As to each contract listed in tlie answer to

Interrogatory No. 15, state whether Kintel 114A

amplifiers are to be or have })een incorporated in

devices which are to be retained hy the contractor

named in each snch contract.

17. As to each contract listed in the answer to

Interrogatory No. 15, state whether each such con-

tract contained an "authorization and consent"

clause which you contend authorizes patent infringe-

ment in the sale of Kintel 114A amplifiers.

18. As to each contract listed in the answer to

Interrogatory No. 15, set forth a copy of each such

"authorization and consent" clause. [50]

19. As to each contract listed in the answer to

Interrogatory No. 15, state whether or not the con-

tract or any other document contains a patent in-

demnity clause under which Neely or Cohu Elec-

tronics, Inc. agrees to indemnify either the pur-

chaser or the government for patent infringement.

20. As to each contract listed in the answer to

Interrogatory No. 15, set forth a copy of each such

patent iiidemnity clause.

Dated: August 27, 1958.

ROBERT H. ERASER,
RICHARD B. HOEGH,

/s/ By ROBERT H. ERASER. [51]

Acknowl(Hlgment of Service Attached. [52]

[Endorsed] : Filed August 28, 1958.
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[Title of District Court and Cause.]

MEMORANDUM IN SUPPORT OF OBJEC-
TIONS TO PLAINTIFF'S INTERROGA-
TORIES BY DEFENDANT, COHU ELEC-
TRONICS, INC.

Plaintiff, on or about August 27, 1958, served on

Defendant, Cohu Electronics, Inc., interrogatories

numbered 1 through 21. Defendant, Cohu Electron-

ics, Inc., objects to each and every interrogatory

as premature, improper, and beyond the scope of

Rule 26(b) or Rule 33 of the Federal Rules of Civil

Procedure. In each interrogatory plaintiff is at-

tempting to require defendant, Cohu Electronics,

Inc., to provide information in the nature of a dis-

covery as to damages, despite the fact that there

has not yet been established that the patent, which

is the basis of this suit, is valid and that its claims

are infringed. Further, the plaintiff has not yet

established a right to an accounting. [70]

The interrogatories are also premature in view

of the fact that a Motion for Summary Judgment
has been made by the Defendant, Cohu Electronics,

Inc., which will be heard on September 15, 1958,

by this Court. Should the Defendant, Cohu Elec-

tronics, Inc., prevail in this Motion, then the plain-

tiff will not be entitled to any damages and the

responses to the interrogatories would be super-

fluous.

Interrogatories 1 and 2 respectively request the

serial numbers of the Kintel model 114A amplifiers
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(tli(» alleged iiiL'ringing device) sold and manufac-

tured, and Interrogatories 3, 4, and 5 request the

names and addresses of purchasers and quantities

aiid serial numbers of the Kintel 114A amplifiers

delivered and sold, and how used by the purchasers.

Interrogatoric^s 6 and 7 request whether or not

amplifiers having similar characteristics to the Kin-

tel model 114A have been manufactured and sold

and not so designated, and the manner and desig-

nation of such amplifiers.

Interrogatories 8 and 9 request informatfon as to

whether or not Kintel model 114A amplifiers have

been sold which do not bear serial numbers and

information as to their designation and location.

Interrogatories 10 and 11 request information as

to whether or not the Kintel 114A amplifier has

been sold to the United States Government and the

data as to such sales.

Interrogatory 12 requests the location and other

data concerning all Kintel 114A ami)lifi(a's not de-

livered to purchasers pi'ior to August 31, 1958.

Interrogatories 13 through 15 are directed to ob-

tainiTig data on orders received for Ki]it(^l 114A

amplifiers prior to August 31, 1958. [71]

Interrogatories 16, 17(a), 17(b), 17(c), 18, 19, 20,

and 21 seek information as to Kintel 114A ampli-

fiers which were ordered ])U7*suant to a Govermneiit

contract.

Clearly, the information sought in all of these
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interrogatories is solely for the purpose of discov-

ery on the question of damages. In Zenith Radio

Corp. V. I)ietogra])h Products Co., Inc., (D. Del.,

1947) 10 P. R. Serv. 33.317, Case 1, 6 P.R.D. 597,

the Court quoted with approval from JNIoore Fed-

eral Practice, Page 2640. * ^ * * * [72]

Respectfully submitted,

COHU ELECTRONICS, INC.,

Defendant,

By LYON & LYON,
/s/ CHARLES G. LYON,

Attorneys for Defendant. [73]

Affidavit of Service by Mail Attached. [74]

[Endorsed] : Filed September 5, 1958.

[Title of District Court and Cause.]

MEMORANDUM IN SUPPORT OP OBJEC-
TIONS TO PLAINTIFF'S INTERROGA-
TORIES BY DEFENDANT, NEELY EN-
TERPRISES

Plaintiff, on or about August 27, 1958, served on

Defendant, Neely Enterprises, interrogatories num-
bered 1 through 20. Defendant, Neely Enterprises,

o])jects to each and every interrogatory as prema-

ture, im]>ro])er, and beyond the scope of Rule 26(h)

or Rule 33 of the Federal Rules of Civil Procedure.

In each interrogatory plaintiff is attempting to re-

(juire Defendant, Neely Enterprises, to provide in-

formation in the nature of a discovery as to dam-

ages, despite the fact that there has not yet been
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established that tlie i)atent, \vhich is the basis of

this suit, is valid and that its claims are infringed.

Further, the plaintiff has not yet established a right

to an aeeounting. [75]

The interrogatories are also premature in view

of the fact that a Motion for Summary Judgment

has been made by the Defendant, Neely Enterprises,

which will be heard on September 15, 1958, by this

Court. Should the Defendant, Neely Enter])rises,

prevail in this Motion, then the plaintiff will not

be entitled to any damages and the responses to

the interrogatories would be superfluous.

Interrogatories 1 and 2 respectively request the

serial numbers of the Kintel model 114A amplifiers

(the alleged infringing device) and to whom sold.

Interrogatories 3 and 4 respectively request the

quantity and serial numbers of Kintel model 114A

amplifiers and how used by the persons to whom
sold.

Interrogatories 5 and 6 request whether or not

amplifiers having similar characteristics to the Kin-

tel mod(0 114A have been manufactured and sold

and not so designated, and the manner of designa-

tion of such amplifiers.

Interrogatories 7 and (S request information as

to whether or not Kintel model 114A amplifiers have

l)een sold which do Tiot bear serial numbers and

iTiformation as to tli(Mr designation and location.

Interrogatories 9 and 10 request information as

to whetluM' or not the Kintel 114A amplifiei^s have
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been sold to the United States Government and the

data as to such sales.

Interrogatory 11 requests the location and other

data concerning all Kintel 114A amplifiers not de-

livered to purchasers prior to August 31, 1958.

Interrogatories 12, 13, and 14 are directed to

obtaining data on orders received for Kintel 114A

amplifiers prior to August 31, 1958.

Interrogatories 15, 16(a), 16(b), 16(c), 17, 18, 19,

and 20 seek information as to Kintel 114A ampli-

fiers which were ordered [76] pursuant to a Grov-

ernment contract.

Clearlv, the information sought in all of these

interrogatories is solely for the purpose of discov-

ery on the question of damages. In Zenith Radio

Corp. V. Dictograph Products Co., Inc., (D. Del.

1947) 10 P. R. Serv. 33.317, Case 1, 6 P. R. D. 597,

the Court quoted with approval from Moore Ped-

eral Practice, Page 2640, [77]
* * * * *

Respectfully submitted,

NEELY ENTERPRISES,
Defendant,

By LYON & LYON,
/s/ CHARLES G. LYON,

Attorneys for Defendant. [78]

Affidavit of Service by Mail Attached. [79]

[Endorsed] : Filed September 5, 1958.
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[Title of District Court and Cause.]

AFFIDAVIT OF ELBRIDGE C. TITCOMB

State of California

County of San Diego—ss.

Elbridge C. Titcomb, of South Nor\Yalk, Connecti-

cut, being duly sworn deposes and says

:

That he is employed by Cohu Electronics, Inc. as

their Eastern sales representative;

That he is familiar vd\h the 114A amplifier man-

ufactured l)y Cohu Electronics, Inc.;

That he has sold 114A amplifiers to the following

listed customers who purchased the 114A amplifiers

under contracts from the United States Govern-

ment as indicated by the contract numbers on the

customer purchase order. [81]

Customer Purchase Government

Customer Order Number Contract No. Quantity Ratinj^

Edgerton Germes-

hausen and Gricr J-.S5108 AT(29-1)1183 6 D0-E2
Columbia Research P13,918 BXM28163

Su})contract Tf) 1 D0-A2
Westinghouse 73-A-138171 AT-ll-l-GEN-11 1 DO-El

That he is cognizant of the apparatus wherein the

114A am]^lifiers purchased wcmt used:

That this apparatus was assembled l)y each of the

customers for and on liehalf of the use of the Ignited

States Government

;

That he has seen the specific a]>])aratus at each

of the customer locations wherein tlie 114A ampli-

fiers w(Mv installed:

Tliat tliis spc^cific apparatus as well as the 114A
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amplifiers therein were marked as being tlie prop-

erty of the United States G-overnment.

/s/ ELBRIDGE C. TITCOMB.

Subscribed and S\Yorn to before me this 22nd day

of August, 1958.

[Seal] /s/ M. L. HORTON,
Xotary Public in and for the County of San Diego,

State of California. My Commission Expires

October 22, 1961. [82]

Acknowledgment of Service Attached. [83]

[Endorsed] : Filed September 11, 1958.

[Title of District Court and Cause.]

AFFIDAVIT OF GERALD CAIN

State of California

County of Los Angeles—ss.

Gerald Cain, of 3939 Lankershim Boulevard,

Xorth Hollywood, California, being duly sworn de-

poses and says:

That he is employed by Defendant, Neely Enter-

prises, as Field Engineer, at their North Holly^vood,

California, office;

That he is familiar with the 114A amplifier made
by the Defendant, Cohu Electronics, Inc.

;

That he knows that one 114A amplifier was sold

to North American Aviation, Inc., under the pur-
chase order number R853X-727100 under United
States Government contract number AF04(647)171,
with a priority rating of DX-A2;
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That ho is cognizant of the apparatus wherein the

114A amplifier is used; [84]

That he lias seen this specific apparatus and has

seen that the 114A amplifier installed therein bears

a tag indicating that it is the prop(^rty of the United

States Government.

/s/ GERALD CAIN.

Sul)scribed and Sworn to before me this 4th day

of September, 1958.

[Seal] /s/ PERN L. DI JULIO,
Notary Public in and for said County and State. My

Commission Expires March 12, 1960. [85]

Acknowledgment of Service Attached. [86]

[Endorsed] : Piled September 11, 1958.

[Title of District Court and Cause.]

APPIDAVIT OP EARL C. DAVIS

State of New Mexico

County of Bemallilo—ss.

Earl C. Davis, of 107 Washington Street, S.E.,

Albuquerque, New Mexico, being duly sworn de-

poses and says:

That he is employed by Defendant, Neely Enter-

prises, as Manager of their Albuquerque, New Mex-

ico, office;

That he is familiar with the 114A amplifiers man-

ufactured by Defendant, Cohu Electronics, Inc.;

That lie knows that two 114A amplifiers were sold

to the Sandia Corp. under purchase order number



Cohii EJectronics, Inc., ct ah 35

51-4583 under Atomic Energy Commission contract

AT(29-1)789 with a priority rating of D0-E2, and

a third 114A amplifier was sold to the Sandia Corp.

under purchase order number 15-1232 under Atomic

Energy Commission contract AT(29-1)789; [87]

That he is cognizant of the apparatus wherein

these three 114A amplifiers are used;

That he has seen this apparatus;

That he has seen that the three 114A amplifiers

sold to the Sandia Corp. bear a tag indicating that

they are the propei-ty of the Atomic Energy Com-

mission, which is a department of the United States

Government.

/s/ EARL C. DAVIS.

Subscribed and Sworn to before me this 4th day

of September, 1958.

[Seal] /s/ ROSWELL MOORE,
Notary Public in and for said County and State.

My Commission Expires Sept. 26, 1959. [88]

Acknowledgment of Service Attached. [89]

[Endorsed] : Filed September 11, 1958.

[Title of District Court and Cause.]

AFFIDAVIT OF WILLIAM R. SAXON

State of Arizona

County of i\Liricopa—ss.

William R. Saxon, of 641 East Missouri Avenue,

Phoenix, Arizona, being duly sworn deposes and
says:
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That lie is employed by Defendant, Xeely Enter-

prises, as Manager of their Phoenix, Arizona, office;

That he is familiar with the 114A amplifier manu-

factnred l)y Defendant, Cohu Electronics, Inc.

;

That he knows that one 114A amplifier was sold

to the General Electric Company nnder a pnrchase

order nnmber 022-8757, which also specified that

such i)urchase was made under United States Gov-

ernment contract number AFW33-038-AC-22193

;

That he has seen the apparatus in which the

114A amplifier ]Mirchased by General Electric Com-

pany is incoi'porated

;

That he has seen that this 114A amplifier is a

part of a console which has a tag affixed thereto

indicating that such console is the property of the

United States Government.

/s/ WILLIAM R. SAXOX.

Subscribed and Sworn to before me this 9th day

of September, 1958.

[Seal] /s/ AXXE M. I^ORUP,

Xotary Public in and for said County and State.

My Commission Expires July 1, 19(n. [91]

Acknowledgment of Service Attached. [92]

[Endorsed] : Filed Septeml)er 11, 1958.
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[Title of District Court and Cause.]

AFFIDAVIT OF RICHARD T. SILBERMAN
AND THOMAS M. HAMILTON

State of California

County of San Diego—ss.

Richard T. Silbemian and Thomas M. Hamilton,

each being- duly sworn, each for himself deposes

and says

:

That he is a Vice President of the Defendant,

Cohu Electronics, Inc., and each has direct knowl-

edge of the sales and deliveries of all 114A ampli-

fiers manufactured and sold by Defendant;

That a 114A amplifier was sold directly to the

United States Naval Ordnance Department under

purchase order number 60530/4051 Y 5561-58 under

a priority rating of D0-A6

;

That the United States Naval Ordnance Depart-

ment has accepted and paid for the amplifier which

they have received; [93]

That accordingly this amplifier has been sold di-

rectly to and accepted by a department of the

United States Government.

/s/ RICHARD T. SILBERMAN.
/s/ THOMAS M. HAMILTON.

Subscribed and Sworn to before me this 4th day
of September, 1958.

[Seal] GERALDINE F. DICKIE,
Notary Public in and for said County and State.

My Commission Expires Nov. 25, 1961. [94]

Acknowledgment of Service Attached. [95]

[Endorsed] : Filed September 11, 1958.
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[Title of District Court and Cause.]

AFFIDAVIT IN OPPOSITION TO DEFEND-
ANTS' MOTION FOR SUMMARY JUDG-
MENT

State of California

County of Los Angeles—ss.

Robert H. Eraser, being first duly s^Yorn, deposes

and says that:

1. I am one of the attorneys for the ])laintiff,

Neff Instniment Corporation.

2. I have read the defendants' motion for sum-

mary judgment and the affidavit of Richard T. Sil-

berman and Thomas M. Hamilton in [96] support

thereof.

3. On August 26, 1958 and again on Se])tember 5,

1958, I visited the offices of The Ramo-Wooldridge

Cor]>oration at 5500 AVest El Segundo Boulevard,

Hawthorne, California, and inquired of its em-

ployees as to whether or not any Kin Tel Model

114-A amplifiers, manufactured by Cohu Electron-

ics, Inc.. had l)een purchased by The Ramo-Wool-

dridge Corporation. In response to my inquiry there

was made available to me for inspection and co]\v-

ing documents relating to the purchase by The

Ramo-Wooldridq:e Corporation of five (5) Kin T(^l

Model 114-A amplifiers.

A copy of a first purchase order form made avail-

a])le to WW is attached hereto as Exhibit "A". On its

face, Exhibit ^^V" indicates that 11ie Ramo-Wool-
dridge Corporation issued purchase order No. 24-
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37216 to Kintel c/o Neely Enterprises, 3939 Lanker-

shim Boulevard, Noii:h Hollywood, California, on

January 29, 1958 for the purchase of one (1) am-

plifier, differential DC, Model 114A. Further, the

purchase order of Exhibit "A" on its face does not

contain any reference to a government contract

number in the space provided therefor and indicates

that the order was confirmed by Chas. Roberts on

January 28, 1958.

A copy of a second purchase order form made

available to me is attached hereto as Exhibit "B".

Exhibit "B" indicates on its face that The Ramo-

Wooldridge Corporation issued a purchase order

Xo. 24-40862 to Kin Tel c/o Xeely Enterprises,

3939 Lankershim Boulevard, North Hollywood, Cal-

ifornia, dated July 15, 1958, for the purchase of

four (4) Kintel Model 114A amplifiers, one (1) 190

module, a 60 cycle chopper (for Kintel Model 114A)
and one (1) 400 cycle chopper (for Kintel Model

114-A). The purchase order of Exhibit "B" omits

any reference to a government contract in the space

provided therefor and indicates on its face that it

was [97] confirmed by C. Roberts on July 9, 1958.

Attached hereto as Exhibit "C" is a copy of a

document made available to me bearing the heading

Kin Tel and designated in the upper right-hand

corner as a packing slip. Exhibit "C" on its face

indicates that a Model 114A Differential Amplifier

Serial Xo. 1018 and an Instniction Manual were
shipped to The Ramo-Wooldridge Corporation in

response to purchase order Xo. 24-37216.

Exhibit "D" attached hereto is a copy of a docu-
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merit made available to me designated Purchase

Order Change Notice which indicates on its face

that an original unit of a Model 114x\ amplifier was

to be return(»d to Kiiitel in exchange for an im-

proved model.

Exhibit "E" attached hereto is a copy of a docu-

ment made available to me designated as Receiving

Report No. 24-37216 of The Ramo-Wooldridge Cor-

poration. Exhibit ^'E" indicates on its face that a

Model 114A Differential Amplifier was received by

The Ramo-Wooldridge Corporation on May 25, 1958

and that an improved model was received by The

Ramo-Wooldridge Corporation on August 22, 1958.

Exhibit "F" attached hereto is a copy of a docu-

ment made available to me bearing the heading

Kin Tel, directed to The Ramo-Wooldridge Corpo-

ration, identifying customer order No. 24-40862 and

listing four (4) Model 114A differential DC ampli-

fiers, a 190 module, a 60 cps chopper for 114A and

a 400 cps chopper for 114A. On its face, Exhilut

"F" indicates that Ramo-Wooldridge purchase or-

der No. 24-40862 was confirmed by Kin Tel on July

24, 1958.

AttaclK^d iKMvto as Exhi])it "C is a copy of a

document made availa])le to me designated as a re-

ceiving report of The Ramo-Wooldridge Corpora-

tion, which on its face indicates that items num-
bered 3, 4 and 2 constituting a 190 module, a 60

cycle cho])per for a Kintel INFodc^l 114-A and a 400

cycle cho]iper for a Kintel Model 114-A were re-

ceived by The Ramo-Wooldridge Corporation on

[98] August 11, 1958 and August 28, 1958.
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From an inspection of Tlio Ramo-Wooldridge

Corporation's documents madc^ available to me, I

found no reference to any government contract num-

ber nor any statement indicating that am])lifiers

])urchased by The Ramo-Wooldridge Corporation

are in any way connected with government use.

4. On August 8, 1958, Mr. Glyn A. Neff and I

visited the offices of the defendant Cohu Electron-

ics, Inc., located at 5725 Kearney Villa Road, San

Diego, California, for the purpose of inspecting

exemplars of production model units of Kin Tel

Model 114-A amplifiers. In the offices of Cohu Elec-

tronics, Inc. there was made available to us an am-

plifier labelled as Kin Tel Model 114-A. Mr. Sam-

uel Lindenberg, of the law firm of Lyon & Lyon,

counsel for defendants, stated that the amplifier

was an engineering prototype model not intended

for sale. In addition, there was made available to

us in the offices of Cohu Electronics, Inc. a portion

of a structure which had been dismantled and was

inoperable, but which bore the designation Kin Tel

Model 114-A amplifier and bore a plate on which

there was printed Serial No. 1009.

5. On August 21, 1958 I visited the West Coast

Electronics Manufacturers' Association trade show

held at the Pan-Pacific Auditorium, Los Angeles,

California, at which time I visited a display of

electronics equipment manufactured by Cohu Elec-

tronics, Inc. of San Diego, California. There was on

display at the trade show an amplifier labelled as

a Kin Tel ]\fodel 114-A amplifier which was ])laced

in operation and demonstrated bv an attendant in
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my presence. In addition, there was on display at

the trade show an equipment rack containing six

(6) amplifiers, each of which bore the designation

Kin Tel Model 114-A diiferential DC amplifier.

Small red indicator lights on each of the Model

114-A amplifiers on display [99] were illuminated

indicating that the amplifiers were energized for

operation. Adjacent the Model 114-A amplifiers on

display was a stack of advertising brochures de-

scribing the characteristics of Kin Tel Model 114-A

amplifiers. These advertising brochures were being

generally distributed to the public in my presence

and several were given to me. Attached hereto as

Exhibit *^H" is one such advertising brochure.

6. After inspecting the affidavit of RichaiTl T.

Silberman and Thomas M. Hamilton filed in su])-

port of defendants' motion for summary judgment,

I prepared and forwarded letters inquiring as to

the circumstances sun^oimding the sale of Kin Tel

Model 114-A amplifiers to Edgerton GermeshaTisen

& Grier, Lockheed Aircraft Corp. and Sandia Corp.,

all of whom are named as customers in the afore-

mentioned affidavit. A copy of the letter to Edgcn-ton

Germeshausen & Grier is attac'hed hereto as Exhibit

"I", a copy of my letter to Lockheed Aircraft Cor]),

is attach(Kl hereto as Exhibit "J", and a co]\v of

my letter to Sandia Cor]), is attached hereto as

Exhibit "K'\

A re])ly letter was received by me from ^Ir. A.

M. Clark, Vice-President and General Counsel of

Edgertoii fl(>rm('shausen & Grier statinu' that the

government has not given its authorization and con-
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sent to the infringement of patents in connection

with govenunent contract No. AT (29-1) -1183. Fur-

tlier, Mr. Clark's hotter quotes a patent indemnity

clause included in the purchase order under which

Model 114-A amplifiers were purchased by Edgerton

Germeshausen & Grier under which the vendor

agrees to indemnify the purchaser and the United

States government for the infringement of any let-

ters patent. A copy of Mr. Clark's letter is attached

hereto as Exhibit "L".

A reply letter dated August 29, 1958 was received

])y me from Mr. E. L. Nichols, Division Coimsel of

Lockheed Aircraft Corp. in [100] which Mr. Nichols

stated that he did not feel at liberty to disclose the

requested information. A copy of the letter from

Mr. Nichols is attached hereto as Exhibit "M".

A reply letter was received by me from Mr. Kim-
ball Prince of the Sandia Corp. dated August 26,

1958 in which he stated that Kin Tel Model 114-A

amplifiers were purchased by Sandia pursuant to

three separate purchase orders, on one of which

purchase orders two (2) Kin Tel Model 114-A am-
]:)lifiers were purchased making a total of four (4)

Kin Tel Model 114-A amplifiers purchased by San-

dia Corp. Mr. Prince further stated that the prime
contract with \he United States Atomic Energy
Commission does not contain a specific authoriza-

tion and consent clause. Further, Mr. Prince en-

closed a copy of the Sandia purchase order form
of which paragraph 8 constitutes a patent indem-



44 Neff Ijisfrumcnt Corporafuni vs,

nity clause under which the seller agrees to indem-

nify the buyer and the government for infringement

of any United States letters patent. A copy of Mr.

Prince's letter and the Sandia Corp. purchase order

form are attached hereto as Exhibit ''N".

7. On August 27, 1958 Inten:*ogatories ^Yere filed

directed to the defendant Neely Enterprises and

the defendant Cohu Electronics, Inc. directed to the

discovery of facts relating to the manufacture, sale

and use of Model 114-A amplifiers or amplifiers

having similar characteristics from which the plain-

tiff might secure further information concerning

the truth of the statements made in the aforemen-

tioned affidavit of Richard Sill)erman and Thomas

Hamilton. Defendants have filed objections to plain-

tiff's interrogatories. No answer to any of the inter-

rogatories has been received by plaintiff's attorneys

either from defendants or their counsel.

/s/ ROBERT H. ERASER.

Sworn to and subscribed before me this lltli day

of September, 1958.

[Seal] /s/ EMMA C. ARMSTRONG,

Notary Public. My Conunission Expires November

12, 1961. [101]

Acknowledgment of Service Attached.
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EXHIBIT "I"

[Letterhead of Robert H. Eraser]

August 13, 1958

Government Contracting Officer

Edgerton Germeshaiisen & Grier

160 Brookline Avenue

Boston, Massachusetts

Dear Sir:

As you may be aware, on May 12, 1958 the Neff

Instrument Corporation instituted legal proceedings

against Cohu Electronics, Inc. and Neely Enter-

prises for infringement of U. S. Patent No. 2,832,-

848. A particular device manufactured by the de-

fendants which is alleged to infringe is the Kintel

Model 114A amplifier.

Although the Neff Instrument Corporation re-

gards the controversy as a private civil matter, in-

volving the defendants only, the defendants have

raised as a defense to the action the issue of gov-

ernment liability under Section 1498, Title 28 of the

United States Code. In an affidavit filed by Richard

T. Silberman and Thomas M. Hamilton of Cohu
Electronics, Inc., it is stated that six Model 114A
amplifiers have been delivered to Edgerton under

your Purchase Order No. J-35108, government con-

tract No. AT (29-1) 1183. In order that we may re-

solve the issue as to whether or not liability prop-

erly rests with the defendants to this action or with

the government, we would appreciate having cer-

tain information relating to the circumstances un-

der which the amplifiers were purchased by Edger-
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ton and are being used. Accox'dingly, will you please

write us at your earliest convenience setting fortli

the following information

:

1. Have any Kintel Model 114A amplifiers been

purchased by Edgerton other than the ones identi-

fied above?

2. Are any of the Kintel Model 114A am])lifiers

purchased by Edgerton ultimately delivered to the

government either separately or as a part of a larger

assembly ?

3. For what purpose are Kintel Model 114A am-

plifiers being used by Edgerton ?

4. To what extent has the government given its

authorization and consent to the infringement of

patents in connection with government contract No.

AT (29-1) 1183?

If it is at all possible we would like to receive a

copy of both the purchase order under which the

amplifie7\s were purchased and the government con-

tract. We will be glad to reimburse you for any

charges involved in making copies.

We thank you for your cooperation in this matter

and regret that it is necessary to trouble you in

connection with what we b(^1iove to be a strictly

private^ controversy.

Yours very truly,

Robert H. Eraser.

RHF:(('a

cc: Neff InstriniKMit Corp.

l)cc: Richard B. Hoegh [110]



Colin Electronics, Inc., et al. 57

EXHIBIT "J'^

[Letterhead of Robert H. Fraser]

August 13, 1958

Government Contracting Officer

Lockheed Aircraft Corp.

Sunny^'ale, California

Dear Sir:

As you may be a\Yare, on May 12, 1958 the Neff

Instnmient Corporation instituted legal proceedings

against Cohu Electronics, Inc. and Neely Enter-

prises for infringement of U. S. Patent No. 2,832,-

848. A particular device manufactured by the de-

fendants which is alleged to infringe is the Kintel

Model 114A amplifier.

Although the Neff Instrument Corporation re-

gards the controversy as a private civil matter in-

volving the defendants only, the defendants have

raised as a defense to the action the issue of gov-

ernment liability under Section 1498, Title 28 of the

L'nited States Code. In an affidavit filed by Richard

T. Silberman and Thomas M. Hamilton of Cohu

Electronics, Inc., it is stated that 18 Model 114A

amplifiers have been delivered to Lockheed under

your purchase order No. 52-144, government con-

tract No. XORD(f)1772. In order that we may re-

solve the issue as to whether or not liability pro]:)-

erly rests with the defendants to this action or with

tlie government, we would appreciate having cer-

tain information relating to the circumstances un-

der wliicli tlie amplifiers were purchased by Lock-

heed and are being used. Accordingly, will you
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please write us at your earliest convenience setting

forth the following information:

1. Have any Kintel Model 114A ainx)lifiers been

purchased ]\y Jjockheed other than the ones identi-

fied above?

2. Are any of the Kintel Model 114A amplifiers

purchased hy Lockheed ultimately delivered to the

government either separately or as a part of a

larger assembly?

3. For what purpose are Kintel Model 114A am-

plifiers being used by Lockheed?

4. To what extent has the government given its

authorization and consent to the infringement of

patents in connection with government contract No.

NORD(f)1772?

If it is at all possible we would like to receive a

copy of both the purchase order under which the

amplifiers were purchased and the government con-

tract. We will be glad to reimburse you for any

charges involved in making copies.

We thank you for your cooperation in this mat-

t(^r and regret that it is necessary to trouble you

in connection with what we believe to be a strictly

private controversy.

Yours very tnily,

Rol^ert H. Fraser.

RHF :eca

cc : Neff Instrument Corporation

bcc: Richard B. Hoegh [111]
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EXHIBIT "K"

[Letterhead of Robert H. Fraser]

August 13, 1958

Government Contracting Officer

Sandia Corp.

c/o White Sands Proving Grounds

Albuquerque, New Mexico

Dear Sir:

As you may be aware, on May 12, 1958 the Neff

Instrument Corporation instituted legal proceedings

against Cohu Electronics, Inc. and Neely Enter-

prises for infringement of U. S. Patent No. 2,832,-

848. A particular device manufactured by the de-

fendants which is alleged to infringe is the Kintel

Model 114A. amplifier.

Although the Neff Instrument Corporation re-

gards the controversy as a private civil matter in-

volving the defendants only, the defendants have

raised as a defense to the action the issue of gov-

emment liability under Section 1498, Title 28 of

tlie United States Code. In an affidavit filed by

Richard T. Silberman and Thomas M. Hamilton of

Cohu Electronics, Inc., it is stated that three Model

n4A amplifiers have been delivered to Sandia

Corp., one under your Purchase Order No. 15-1232

and two under your Purchase Order No. 51-4583,

government contract No. AT (29-1) 789. In order

tliat we may resolve the issue as to whether or not

liability properly rests with the defendants to this

action or with the government, we would appreciate

having certain information relating to the circum-
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stances under whieli tlie amplifiers were purchased

by Sandia Corp. and are being used. Accordingly,

will you please write us at your earliest convenience

setting forth the following information:

1. Have any Kintel Model 114A amplifiers been

purchased by Sandia Corp. other than the ones

identified above?

2. Are any of the Kintel IVFodel 114A amplifiers

purchased by Sandia Corp. ultimately delivered to

the government separately or as a part of a larger

assembly ?

3. For what purpose are Kintel Model 114A am-

plifiers being used by Sandia Corp.?

4. To what extent has the government given its

authorization and consent to the infringement of

patents in connection with government contract No.

AT (29-1) 789?

If it is at all possible, we would like to receive

a copy of both the purchase orders imder which

the amplifiers were purchased, and the government

contract. We will be glad to reimburse you for any

charges involved in making copies.

"We thank you for your cooperation in this mat-

U'v and regrc^t that it is necessary to trouble you

in connection with what we believe to be a strictly

private controversy.

Yours very tinily,

Robert H. Eraser.

RHFieca
cc: Xeff Instrument Cor]^oration

bcc: Richard B. Iloegh [112]
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EXHIBIT "L''

[Letterhead of Edgei-ton, Germeshausen & Grier,

Inc.]

19 August 1958

Robert H. Eraser, Esq.

641 Title Insurance Building

433 South Spring Street

Los Angeles 13, California

Dear Sir:

This is in reply to your letter of August 13, 1958

in which you advise of the pending action of Neff

Instrument Corporation against Cohu Electronics,

Inc. and Neely Enterprises for infringement of

U. S. Patent No. 2,832,848.

Our ans^Yers to the questions set forth in your

letter are as follows:

1. According to our records, no Kintel Model

114A amplifiers have been purchased by Edgerton,

Germeshausen & Grier, Inc. other than the ones

covered by our Purchase Order No. J-35108. With
respect to the amplifiers purchased under that Pur-

chase Order, only 5 w^re accepted after late deliv-

ery, following which delivery on the sixth was can-

celled for failure to deliver on time.

2. The 5 Kintel Model 114A amplifiers purchased

by us were delivered to the Government separately.

3. The purpose intended for the 5 Kintel Model
114A amplifiers was their use as pre-amplifiers in

selected chamiols for driving low impedance loads.
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4. The G-ovemment has not given its authoriza-

tion and consent to the infringement of patents in

connection with Government Contract No. AT
(29-1) -1183. On the contrary, Clause 18 of Edgerton,

Germeshausen & Grier, Inc. Purchase Order—Gen-

eral Conditions appearing on the back of Purchase

Order J-35108 was inserted in the Purchase Order

—General Conditions in order to fulfill contractual

requirements. Clause 18 reads as follows

:

"Patent Indemnity : The Vendor agrees to indem-

nify the Purchaser and the United States Govern-

ment, their officers, servants, and employees against

liability of any kind (including costs and expenses

incurred) for the use of any invention or discov-

ery and for the infringement of any Letters Patent

(not including liability arising pursuant to Patent)

occurring in the performance of this Order or aris-

ing by reason of the use or disposal by or for the

account of the Purchaser of the United States Gov-

ernment of items manufactured or supplied under

this Order."

We do not believe it is possible to furnish you

with a co])y of the Purchase Order under which

the am])lifiers were purchased and a copy of the

Govermnent contract. It is our opinion that the

Government has a proprietary interest in these doc-

uments and, therefore, the right to control dissemi-

nation of the same.

We trust tliat the foregoing information is satis-

factorv to vou.
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Very truly yours,

EDGERTON, GERMESHAUSEN
& GRIER, INC.,

/s/ A. M. Clark,

A. M. Clark, Vice-President and

General Counsel.

AJ^ICgpm [113]

EXHIBIT "M"

[Letterhead of Lockheed Aircraft Corporation]

Robert H. Eraser, Esq. August 29, 1958

641 Title Insurance Building

433 South Spring Street

Los Angeles 13, California

Dear Mr. Eraser

:

Your letter dated August 13, 1958 addressed to

"Government Contracting Officer, Lockheed Air-

craft Corp., Sunny^'ale, California" has been re-

ferred to nie by the Naval Inspector of Ordnance.

Inasmuch as the information requested by you

involves the business relationship between us and

our vendor, we do not feel at liberty to disclose such

information.

Ver^^ truly yours,

/s/ E. L. Nichols (efs),

E. L. Nichols,

I)i\4sion Counsel.

ELNiefs [114]
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EXHIBIT "N"

[Letterhead of Sandia Corporation]

Mr. Robert H. Fraser August 26, 1958

Attorney at Law
641 Title Insurance Building

433 South Spring Street

Los Angeles 13, California

Dear Mr. Fraser:

Your letter of August 13 addressed to Govern-

ment Contracting Officer, Sandia Corp., c/o White

Sands Proving Grounds, Albuquerque, New Mexico

has been referred to me for reply.

Sandia Corporation operates the Sandia Labora-

tory at Sandia Base, Albuquerque, New Mexico on

a non-profit basis for the Atomic Energy Commis-

sion. Under the jirovisions of all our purchase or-

ders, title to articles purchased passes directly from

the seller to the LTnited States Government at the

point of delivery. The AEC is our sole customer

and consequently anything manufactured for us or

purchased by us goes directly to the United States

Government. Any items which are retained by us

for use in owv work nevertheless become property

of the United States Government in accordance with

the purchase order terms above noted.

To answer your specific questions:

L The following purchases of Kintel ]\rodel 114A
amplifiers have been made by Sandia Corporation

from Kintel, Inc.:

P. O. 15-1232 dated 4/4/58 1 Kintel 114A
P. O. 51-4583 dated 4/7/58 2 Kintel 114A
P. O. 15-2810 dated 6/2/58 1 Kintel 114A

2 and 3. The amplifiers are used for test i^ur-
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])oses at Sandia Laboratory and as above noted, title

to those items has passed to the United States Gov-

ernment.

4. Our prime contract with the U. S. Atomic

Energy Commission does not contain a specific au-

thorisation and consent clause. However, the entire

operation of the Sandia Laboratory is conducted

on the basis of the tasks assigned to it by the AEC
and therefore all activities of the Laboratory are

for the benefit of and at the expense of the AEC.

Unless it is vital I should prefer not to furnish

a copy of our prime contract. While it is not classi-

fied, we do not like to furnish it to outside parties.

I can, however, advise you that it does not contain

any proWsions relative to the question of authoriza-

tion and consent. It does specifically provide that

Sandia Corporation shall engage in no activities

except as provided in the contract with the AEC.
I am enclosing a copy of our purchase order

form on which the above three orders were issued.

The orders themselves contained no other additional

information other than shipping directions.

In accordance with our imdertaking with the

AEC an.d our obligations to our suppliers we have

advised both the Commission and Kintel, Inc., that

a claim has been made by your client with respect

to alleged infringement relating to the instrument

in question.

Very tnily yours,

/s Kimball Prince,

Kimball Prince.

KP /ml)

End.
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[Title of District Court and Cause.]

AFFIDAVIT OF GLYN A. NEFF IN OPPOSI-

TION TO DEFENDANTS' MOTION FOR
SUMMARY JUDGMENT

State of California

County of Los Angeles—ss.

Glyn A. Neff, being first duly sworn, deposes and

says that:

1. I am the President of the Plaintiff, Neff In-

strument Corporation.

2. On August 8, 1958 Mr. Robert H. Eraser and

I visited the offices of the defendant Cohu Elec-

tronics, Inc., located at 5725 Kearney Villa Road,

San Diego, California, for the purpose of [117]

inspecting exemplars of production model units of

Kin Tel Model 114-A amplifiers. In the offices of

Cohu Electronics, Inc. I inspected and operated

a Kin Tel iModel 114-A amplifier stated by Mr.

Samuel Lindenberg to be an engineering prototype

model not intended for sale. Also, I inspected a

portion of a structure which had been dismantled

and was inoperable, but which bore the designation

Kin Tel Model 114-A amplifier and a plate having

Serial Number 1009 written thereon.

3. On August 21, 1958 I visited the West Coast

Electronics Manufacturers' Association trade show

held at the Pan-Pacific Auditorium in Los Angeles,

California, at which time I visited a display of vari-

ous electronics equipment manufactured by Cohu
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Electronics, Inc. of San Diego, California. There

was on display at the trade show an ain])lifier desig-

nated a Kin Tel Model 114-A am])lifier which was

housed in an individual cabinet. In addition, there

was on display an equipment rack containing six (6)

amplifiers, each of which was la])eled Kin Tel Model

114-A differential DC ami)lifier. A neon indicator

light on each of the Model 114-A am])lifiers on dis-

play was illuminated indicating that the amplifiers

were energized for operation.

4. Over the past few months I have personally

inspected issues of trade journals distributed gener-

ally to the public. In the course of my inspection,

I found advertisements of the defendant Cohu Elec-

tronics, Inc. offering for sale to the public Kin Tel

Model 114-A amplifiers. Copies of four such adver-

tisements are attached hereto as Exhibits **A", *'B",

"C" and "D". The advertisement of Exhibit "A''

was published in issues of ^'Electronics" magazine

dated March 14, 1958 and April 11, 19r)cS ; tlu^ adver-

tisement of Exhibit "B" was ])ublished in the "Elec-

tronics Buyer's Guide Issue" datcnl Juiu^, 1958; the

advertisement of Exhibit ''C" was published in

[118] an issue of "Electronics" magazine dated

July 18, 1958 ; and the advertisement of Exhibit "D"

was published in issues of "Electronics" magazine

dated May 23, 1958 and June 6, 1958, in an issue oP

"Western Electronic News" dated August, 1958 and

in an issu(^ of the "Grid-Bullc^iu of tlie Los Angeles

and San Francisco Institute of Radio Engineers"

dated July, 1958.

/s/ GLYN A. NEFF.
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Sworn to and subscribed before me this 11th day

of September, 1958.

[Seal] /s/ EMMA C. ARMSTRONG,
Notary Public. My Commission Expires November

21, 1961. [119]

Acknowledgment of Service Attached. [124]
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[Title of District Court and Cause.]

AFFIDAVIT OF BRUCE C. GODWIN

State of California,

County of Santa Clara—ss.

Bruce C. God^^in, of 3065 Maurecia Avenue,

Santa Clara, California, being duly sworn deposes

and says:

That he is employed as a purchasing agent by the

Missile Systems Division of Lockheed Aircraft Cor-

poration, Sunny\'ale, California;

That he is familiar with the amplifier devices des-

ignated as Model 114-A manufactured by defendant

Cohu Electronics, Inc.

;

That to his personal knowledge eighteen (18) of

said amplifiers have been purchased by the Missile

Systems Di^dsion of Lockheed Aircraft Corporation

by Purchase Order Number 52-144; [140]

That said purchase order was issued pursuant to

contract NOrd(F)-1772 between Lockheed Aircraft

Corporation and the United States Government

;

That said contract NOrd(F)-1772 contains the fol-

lowing provision with respect to title to facilities:

"Title to all of the facilities shall be and remain

in the Government, it l^eing understood and agreed

that the title to all materials, parts, assemblies, sub-

assemblies, supplies, equipment and other proi)erty

for the cost of which the Contractor is (or, but for

express agreement, if any, set forth in the Schedule,

limiting reimbursement for work hereunder to a

fixed maximum, would be) entitled to be reimbursed

under this contract, shall automatically pass to and
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vest in the Government upon delivery to the Con-

tractor or npon the happening of any other event hy

which title passes from tlie vendor or supplier

thereof, in the ease of any such property which is

purchased for the performance of this contract, or,

in the case of property not so purchased, upon the

allocation thereof to this contract by the coimiience-

ment of processing or use thereof or otherwise. The

provisions of this Article, however, shall not be con-

strued as relieving the Contractor from responsibil-

ity for the care and presei'\^ation of such facilities

or as a waiver of the right of the Government to re-

quire the fulfillment of any of the terms of this

contract.";

That Lockheed Aircraft Corporation is the party

referred to as "Contractor'' in the above-quoted pro-

vision and that Lockheed Aircraft Corporation is

entitled to be reimbursed under contract NOrd(F)-
1772 for said amplifiers

;

That pursuant to the above-quoted provisions,

titl(^ to said amplifiers is in the United States Gov-

ernment.

/s/ BRUCE C. GODWIN.

Subscribed and Swoni to before me this 11th day

of September, 1958.

[S(^al] MARIAN LOCKWOOD,
Notaiy Public in and for said County and State.

My Commission Expires: April 16, 1962. [141]

Ackn()w](Hlgm(»nt of Service Attached. [142]

[Endorsed] : Filed September 12, 1958.
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[Title of District Court and Cause.]

SUPPLEMENTAL AFFIDAVIT
OF ROBERT H. ERASER

State of California,

County of Los Angeles—ss.

Robert H. Eraser, being first duly sworn, deposes

and says that:

1. I am one of the attorneys for the plaintiff,

Neff Instrument Corporation.

2. On September 11, 1958, I executed an affidavit

attesting to certain facts in connection with the ac-

tivities of Cohu Electronics, Inc. and Neely Enter-

prises in manufacturing, using and selling Kintel

Model 114-A amplifiers.

3. I have read the affidavit of Thomas M. Ham-
inton [144] dated September 15, 1958, in which Mr.

Hamilton states that the Ramo-Wooldridge Corpo-

ration has attempted to purchase four other Model

114-A differential amplifiers and has attempted to

secure another in place of Serial No. 1018 but these

orders have not been accepted or fulfilled.

4. On September 17, 1958 I visited the offices of

the Ramo-Wooldridge Corporation at 5500 West
El Segundo Boulevard, Hawthorne, California, and

inquired of its employees as to the tnith of the mat-

ters asserted in Mr. Hamilton's affidavit of Septem-

l)er 15, 1958.

In response to my inquiry, there was made avail-

able to me for inspection a Kintel Model 114-A am-
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plifier ill the possession of the Ramo-Wooldridge

Corporation, bearing Serial No. 1001, housed in a

cabinet to which there was affixed a Ranio-Wool-

dridge property tag No. 24-3257. In addition, there

was attached to the Kintel Model 114-A amplifier in

the possession of Ranio-Wooldridge Corporation an

inspection certificate.

A copy of each side of said inspection certificate

is attached hereto as Exhibit "O". On its face, the

inspection certificate indicates that a division of

Cohu Electronics, Inc., located at 5725 Kearny Villa

Rd., San Diego 11, California tested and accepted

the Kintel Model 114-A amplifier. Serial No. 1001,

now in the possession of the Ramo-Wooldridge Cor-

poration. The inspection certificate bears the signa-

ture of E. Cooper and the date May 12, 1958, along

witli the initials M.J.K. and a circular inspection

stamp.

Attached hereto as Exhibit "P'^ is a document

made available to me by an employee of the Ramo-
Wooldridge Corporation comprising a shipi>ing re-

quest of the Ramo-Wooldridge Corporation which

indicates on its face that a Model 114-A am])lifier,

[145] Serial No. 1018 was to be exchanged for a

later model. Exhibit "P" indicates on its face that

the original Model 114-A am])lifieT, S(M-ial Xo. 1018,

was in the possession of Bob Reed.

Exhibit "Q" is a copy of a docunuMit uuxdc avail-

able to uw labeled ^'Material S])ecial Handling,'^

signed by R. Reed, iudicaliiig that the Ramo-Wool-
dridge Corporation received an iini)rov(Hl Kinti^l

Model 114-A am])lifi(M- on August 21, 1958.
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The information given to me on September 17,

1958 confirmed the undenied facts shown in Exhibit

*^E" of my previous affidavit which constitutes a

copy of a receiving report of Ramo-Wooldridge

Corporation. Exhibit "E" indicates that an im-

I^roved Model 114-A amplifier was delivered to

Kintel on August 22, 1958.

/s/ ROBERT H. ERASER.

Sworn to and subscribed before me this 19th day

of September, 1958.

[Seal] /s/ WINIFRED A. DAVIE,
Xotary Public. My Commission Expires March 7,

1959. [146]

Affidavit of Service by Mail Attached. [150]
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[Title of District Court and Cause.]

AFFIDAVIT OF THOMAS M. HAMILTON

State of California,

County of Los Angeles—ss.

Thomas M. Hamilton, being first duly sworn, de-

poses and says that he is the same Thomas M. Ham-
ilton who has heretofore filed an affidavit in this

ease dated July 18, 1958, and that he is a Vice Pres-

ident of the defendant, Cohu Electronics, Inc.; that

Cohu Electronics, Inc., on May 22, 1958, shipped to

Ramo-Wooldridge Corporation one 114A differen-

tial amplifier Serial No. 1018 ; that when said ampli-

fier Serial No. 1018 was shipped to Ramo-Wool-
drid^'e Corporation, it was understood by affiant and

by the other personnel of Cohu Electronics, Inc.,

that said amplifier was furnished to Ramo-Wool-
dridge Corporation on behalf and for the benefit of

an agency of the United States Government; that

later Cohu Electronics, Inc. became aware of the

fact that [152] Ramo-Wooldridge Corporation had
no intention of delivering said amplifier Serial No.

1018 to the United States Government and accord-

ingly on Au.gust 14, 1958, said amplifier Serial No.

1018 was returned to Cohu Electronics, Inc.;

That Ramo-Wooldridge Corporation has at-

tempted to purchase four other Model 114A differ-

ential amplifiers and has attempted to secure an-

other in place of Serial No. 1018, but these orders

have not been accepted by Kintel and have not been

fulfilled for the reason that Ramo-Wooldridge Cor-
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poration has Ix^eu unable or unwilling to supply a

prime government contract munber to which these

amplifiers can be assign(»(l, and accoi-dingly the re-

ceipt of such order and the shipping of such ampli-

fiers would be contrary to the instructions which

Cohu Electronics, Inc. has giATU one and all to the

effect that no 114A amplifiers are available except

for the benefit of the United States Government;

That the papers attached to the affidavit of Robei-t

H. Eraser reflected the foregoing, and particularly

Exhibit F to said affidavit which invoices certain

materials to Ramo-Wooldridge Corporation and is

in Ramo-Wooldridge Corporation's possession be-

cause the materials other than the four 114A differ-

ential D.C. amplifiers w^ere actually shipped, partic-

ularly those items whose listing is surrounded in

ink on said Exhibit F.

/s/ THOIMAS M. HA]\nLTO?^.

Subscribed and Sworn to before me this 15th day

of September, 1958.

[Seal] /s/ BARBARA A. FERNOW,

Notary Public in and for said County and State.

My Commission Expires April 7, 1962. [153]

Affidavit of Service by Mail Attached. [154]

[Endorsed] : Filed September 15, 1958.
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[Title of District Court and Cause.]

OBJECTIONS TO FINDINGS OF FACT AND
CONCLUSIONS OF LAW [155]

* * * * *

4. Add the following to paragraph XI

:

That said order was confirmed on August 9, 1958.

That none of the 114-A amplifiers sold pursuant to

the foregoing order and confirmation were manu-

factured and sold i)ursuant to a Government con-

tract. [157]
» * * -x- •*

Respectfully submitted,

ROBERT H. FRASER,
RICHARD B. HOEGH,

/s/ By RICHARD B. HOEGH,
Attorneys for Plaintiff. [159]

Affidavit of Service by Mail Attached. [160]

[Endorsed] : Filed October 2, 1958.
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In the United States District Court, Southern

District of California, Central Division

Civil Action No. 438-58 Y

NEFF INSTRUMENT CORPORATION,
Plaintiff,

vs.

COHU ELECTRONICS, INC. and NEELY EN-
TERPRISES, Defendants.

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND SUMMARY JUDGMENT

This cause coming on to bo heard upon defend-

ants' motion for summary judgment and the Court

being fully advised enters the following findings of

fact, conclusions of law and summary judgment:

Findings of Fact

I.

That as to each of the facts hereinafter specifi-

cally found, there is no genuine issue.

II.

That this cause is a ])atent infringement case

alleging infringement by defendants of Letters Pat-

ent of the United States No. 2,832,848 for Electrical

Signal Ani])lifiers.

IIL

That plaintiff, Neff Instrument Cor])oration, is a

[163] corporation of the State of California and

has its principal place of business at 2211 East Foot-

hill 13oulevard, Pasadena, California.
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IV.

Tliat defendant, Cohu Electronics, Inc., is a cor-

poration of the State of Delaware and has its prin-

cipal place of business at 5725 Kearney Villa Road,

San Diego, California, and a place of business at

14743 Lull Street, Van Nuys, California.

V.

That defendant, Neely Enterprises, is a corpora-

tion of the State of California and has its principal

place of business at 3939 Lankershim Boulevard,

Los Angeles, California.

VI.

That the accused device in this case is identified

as Cohu Electronics' Amplifier Model 114A.

VII.

That all 114A Cohu Electronics' amplifiers manu-

factured and sold to date, except in one instance,

have been manufactured and sold under specific

prime United States Grovernment Contracts.

VIII.

That the United States Government has taken

title to all the 114A Cohu Electronics' amplifiers

which were sold under the L^nited States Govern-

ment Contracts.

IX.

That the one instance wherein a 114A Cohu Elec-

tronics' amplifier was not manufactured and sold

under a separate specific prime United States Gov-

ernment Contract was a sale of a single one of said
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amplifiers to the Ramo Wooldridge Corporation, of

5500 El Segundo Boulevard, Los Angeles 46, Cali-

fornia, pursuant to their purchase order which was

placed and confirmed prior to the issuance (on April

29, 1958) of plaintiff's United States Letters Patent

No. 2,832,848. [164]

X.

That the said single one of said amplifiers was

returned by The Ramo Wooldridge Corporation to

the defendants and a later model 114A amplifier was

provided on August 21, 1958.

XL
That an order for four more of said 114A Cohu

Electronics' amplifiers, as well as other items, was

placed with the defendants by The Ramo Wool-

dridge Corporation on or about July 15, 1958.

XII.

Tliat on August 28, 1958, a delivery was made to

The Ramo Wooldridge Corporation of only such

other items, and no deliveiy has ever been made of

the said four more 114A Cohu Electronics' ampli-

fiers.

XIIL
Tliat adveriisements and advertising displays of

114A ami^lifiers made by the defendants do not con-

stitute offers for sale of these amplifiers to the gen-

eral pul)lic.

Conclusions of Law
I.

Tliat the mamifacture and sale bv defendants of
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the accused devices herein hav(^ l)oe]i manufactures

and sales for tlu^ United States Government with

the authorization and consent of the G-ovemment

within the meaning of Title 28 U.S.C. Section 1498.

II.

That plaintiff's sole remedy under the premises is

])y action against the United States in the Court of

Claims for recovery of its reasonable and entire

compensation for such use and compensation.

III.

That the incidents recited in the Findings of Fact

IX, X, XI, and XII are insufficient to remove this

action from under [165] the operation of Title 28

U.S.C. Section 1498 and to vest jurisdiction in this

court.

Judgment

In accordance with the foregoing Findings of

Fact and Conclusions of Law, it is hereby Ordered,

Adjudged and Decreed:

1. That the complaint herein be dismissed and

that the plaintiff take nothing thereby.

2. That defendants recover their costs and dis-

bursements herein.

Dated this 3rd day of October, 1958.

/s/ LEON R. YANKWICH,
United States District Judge.

[Endorsed] : Filed and Entered October 3, 1958.
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[Title of District Coiu't and Cause.]

NOTICE OF APPEAL

Notice is hereby given that Neff Instrument Cor-

poration, i)laintiff al)ove named, hereby appeals to

the United States Court of Appeals for the Ninth

Circuit from the final judgment entered in this

action on the 3rd day of October, 1958.

Dated: October 17, 1958.

Respectfully submitted,

ROBERT H. ERASER,
RICHARD B. HOEGH,

/s/ By RICHARD B. HOEGH,
Attorneys for Plaintiff. [168]

[Endorsed] : Filed October 23, 1958.

[Title of District Court and Cause.]

CERTIFICATE BY CLERK

I, John A. Childress, Clerk of the above-entitled

Court, hereby certify that the items listed below

constitute the transcript of record on appeal to the

United States Court of Appeals for the Ninth Cir-

cuit, in the above-entitled matter:

A. Tlie foregoing pages numbered 1 to 170, in-

clusive, containing the original:

Complaint.

Notice of Motion and Motion for discovery, etc.

Answer.
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Notice of Motion and Motion for Summary Judg-

ment.

:\Iinute Order 7/21/58.

Plaintiff's Interrogatories to Defendant Colui

Electronics.

Plaintiff's Interrogatories to Defendant Neely

Enterprises.

Notice of hearing of objections to Plaintiff's In-

terrogatories by defendant Cohu Electronics.

Notice of hearing of objections to Plaintiff's In-

terrogatories by defendant Neely Enterprises.

Memorandum in support of objections to Plain-

tiff's Interrogatories by defendant Neely Enter-

prises.

Memorandum in support of objections to Plain-

tiff's Interrogatories by defendant Cohu Electron-

ics.

Mimite Order 9/8/58.

Affidavit of Elbridge C. Titcomb.

iVffidavit of Gerald Cain.

Affidavit of Earl C. Davis.

Affidavit of Wm. R. Saxon.

Affidavit of Richard T. Silberman and Thos. M.
Hamilton.

Affidavit in opposition to Defendants' Motion for

Summary Judgment.

Aifidavit of Glyn A. Neff in op])osition vo De-

fendant's Motion for Summary Judgment.

Points and Authorities in opposition to motion

for Summary Judgment.

Plaintiff's response to objections to Interroga-

tories.
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Stateiiient of Genuine Issues of Ftact.

Affidavit of Bruce C. Godwin.

Minute Order 9/15/58.

Supplemental Affidavit of Rol)ert H. Fraser.

Minute Order 9/22/58.

Affida^•it of Thomas M. Hamilton.

Objections to Findings of Fact and Conclusions

of Law.

Minute Order 10/3/58.

Clerk's notice of entry of Findings of Fact, etc.

Findings of Fact, Conclusions of I^aw and Judg-

ment.

Notice of Appeal.

Designation of Record on Append.

B. Two volumes of Reporter's Official Transcript

of proceedings had on:

July 21, 1958 and September 22, 1958.

I further certify that my fee for preparing the

foregoing record, amounting to $2.40, has been paid

by appellant.

Dated: November 17, 1958.

[Seal] JOHN A. CHILDRESS,
Clerk,

/s/ By WM. A. WHITE,
Deputy Clerk.



Colin Electronics, Inc, et oh 93

In The United States District Court, Soutliei-n

District of California, Central Division

No. 438-58-Y Civil

NEFF INSTRUMENT CORPORATION, a Cali-

fornia corporation. Plaintiff,

vs.

COHU ELECTRONICS, INC., a Delaware cor-

poration and NEELY ENTERPRISES, a Cal-

ifornia corporation. Defendants.

REPORTER'S TRANSCRIPT OF
PROCEEDINGS

Los Angeles, California

Monday, September 22, 1958

Honorable Leon R. Yankwich, Judge Presiding.
X- -x- -)«• * * ni*

Mr. Lyon: Now, nothing is subject to the Re-

negotiation Act unless it is a deal with the United

States Government. But, be that as it may, that

sales of that one No. 1018—that Serial No. 1018

amplifier to Ramo-Woolridge was in January of

1958.

The patent issued January 29th, so that sale

could not constitute a basis for holding that these

defendants did not come under Section 1498 of

* Page numbers appearing at top of page of Reporter's Tran-

script of Record.
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Title 28. A sale prior to the issuance of the pat-

ent, of course, is not subject to that.

I don't want to mislead the court. The paper

work on that sale is dated January 30, .1958.

The Court: The purchase order is dated Jaiui-

ary 29th, Mr. Lyon.

Mr. Lyon: All right, sir. The acceptance on

Exhibit C is dated January 30th. Unfortunately,

we did not get aroimd to delivering it lui til- -when

was it—some time in May, after the patent had

issued. But it is our contention that, of course,

the sale was made when the order was accepted,

which [6] was prior to the issuance of the patent.

Now, I gave instructions to my client to make

sure that none of these amplifiers were sold to any-

one except subcontractors or prime contractoi's of

the Government, who had purchased them with the

advice and consent—the knowledge and consent of

the Government.

The Court: Well, instructions don't mean any-

thing if they are disobeyed.

Mr. Lyon: Well, they weren't disobeyed exactly,

your Honor, but here is the funny thing that ha]>

pened. Feeling that there was some danger in

this one amplifier being in the haiul^ of Kamo-

Woolridge, to which we could not assign a Govern-

ment contract num])er, orders were given to pick

it u]), and it was picked up in August of this year.

That was after the filing of the motion for sum-

mary jiulgmont. And in picking it up, ap]^areiitly

the local peo])le wanted to kee]) Kamo-Woolridge

satisfied, and so they gave him a demonstrator to
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take its place. So we liav(^ the situation of e^'e^y

amplifier that has been sold to date, with this one

exception, has been sold to and become the prop-

erty of tlie United States Government.

This one amplifier w^as sold in January, the deal

was made in January prior to the issuance of the

patent, the delivery was in May after the issuance

of the patent, and then there was an exchange in

August. [7]

Mr. Fraser: Your Honor, we believe there are

several reasons why the motion for summary judg-

ment should be denied. With the court's permis-

sion, we w^ould like to go into each of these in fur-

ther detail, because we believe there is an ample

showing that the motion in this case has been

brought in bad faith.

First, the affidavits upon which the motion is

based are defective for failure to comply with Fed-

eral Rule of Civil Procedure ^^{^)^ which requires

that copies of all documents referred to in the affi-

davits filed in connection with the motion for sum-

mary judgment be attached thereto or served there-

with.

The first affidavit of Richard Silberman and

Thomas [8] Hamilton, as well as the recent affi-

davit of Elbridge C. Titcomb, each make reference

to Government purchase orders and Government

contracts, no copy of which has ever been seen by

the lawyers for the plaintiff.

K -X- * * *

The Court: This is a little different than anv
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other ease, or than an ordinary ease. Tliis is a

case where we liave to interpret the statute which

the Congress has passed and has decided that ac-

tions on patents which are manufactured solely for

the Government shall be brought in the Court ot

Claims rather than as the ordinary action. So sum-

mary judgment is based upon tliat section, and

there is no affidavit showing any other sale that I

have been able to see or identify. Therefore, when

an affidavit states that most of the sales vx^ere made

on Government purchase orders, and lists then.i, it

isn't necessary that the purchase order be [9] at-

tached. It is an entirely different kind of proposi-

tion. This is not a case where you are trying to

avoid an issue. This is a case where if thev are

made for the Government, this court has no juris-

diction over the case. [10]
* * * 4(- *

Mr. Fraser: If the court please, we would like

to direct the court's attention to a case, the case

of ISTorthill Company v. Danforth, which was de-

cided in the Northern District of California in 1943,

51 P. Supp. 928. In that case 99.41 per cent of

the sales were sales to the Goveriuuent, and only

.59 pn- cent of the sales were to civilians, and it

was said by the court that the de minimis doctrine

did not apply and the District Court did iiave juris-

diction of the case.

The Court: I would not follow that. T have

held in such circumstances that they are not goinir

to ke(^]) a case in this court and give me jnrisdi •

tioii. I would hold tliat particularly with only one
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sale, as in this case, which was hiter on cancelled,

and that that wonld not be snfficient to take it out

of the statute. Otherwise you are making what

has been made a beneficial law a Draconian law.

Mr. Fraser: We have Mr. Lyon's statement

that the sale was cancelled, and that a demonstra-

tor Avas delivered. However, if I didn't visit the

West Coast corporation, one would think

The Court: Well, I would hold that one sale in

itself would not take it out of the statute. A sale

means an offering to the public, and a single sale

would not.

Mr. Eraser: May we direct your Honor's atten-

tion to the fact that four additional amplifiers were

ordered on Ramo-Woolridge's [13] purchase order,

which was confirmed by the defendant, and I have

been told they expect delivery on these on Septem-

ber 27th.

The Court: It is one or the other. If a sale is

made, it is made as of that particular time.

I don't know why you gentlemen are so afraid of

going to the Court of Claims. The Court of Claims

iias as great power as we have.

Mr. Fraser: We are not afraid of going there,

if necessary, but I seriously question whether we
could stay in the Court of Claims because I don't

think we could make a showing that these sales

come within Section 1498. Certainly we didn't

have, or, we don't have enough evidence before

this court at this time.

The Court: But if I make a finding to that

effect, then if you sue them in the Court of Claims,
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they are not going to be in a position to question

tlie rnling that they liave indnced me to make.

They can't l)low liot and cold between two different

tribnnals.

They can't say the District Court had no juris-

diction, and then say, "Now, we urge that the Court

of Chiims has no jurisdiction,'' because that would

not be considered fair conduct before eitlier court.

^ * * ^ * Q^-i

You referred to my last opinion, you remember?

Mr. Fraser: Yes, Avery v. Shuman Company.

The Court: That is right, and then I cited quite

a num])er of cases. But I remember one of tlie

w^arnings by Judge Fee, saying that it is an easy

way to dispose of the calendar, but don't do it.

But this is a peculiar thing, a peculiar statute,

w^here the Congress has chosen to say this.

Now, is there a doubt wdien a showing is made

that one sale may have been made or even four or

five sales? That would not be a substantial enough

amount to deprive the defendants of theii* right,

and I don't think they could be.

Of course, a motion for summary judgment, if

granted, is a final and appealable order, and if it

is granted here, you would have not on)}' my grant-

ing it, l)ut if I am not sustained, wh}^, you will be

back here. If I am sustained, certainly no one

can claim in the Court of Chxims that when tlie

Court of A])peals and I have said that you did not

belong here, tliat anybody could question it.

It isn't a case of raising an inconsistent position.

I had a |)roblem this morning concerning a man
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who pleaded [16] certain causes of action which

were inconsistent. I said, "So what?" A man has

tliat right, to bring in inconsistent claims, and al-

Avays has in the conmion law field.

Mr. Eraser: May we remind your Honor of the

Bourne v. Edgecliff case, where there had been a

A'Cry small number of potentiometers sold to ci-

vilians, and your Honor overruled the motion for

sunmiary judgment in that case.

The Court: That was an entirely different situa-

tion. I remember that case, and I considered that

amount to be very substantial in view of the lim-

ited scope of the use to which the potentiometers

could be put.

I am not deciding this now. I am just raising

these points so as to clarify my own thoughts.

]\Ir. Fraser: TVe would like to point out to the

court that it is hard at this time to rely upon the

statements that have been made by the proponents

of the motion for the reason that they just filed an

affidavit purporting to list all their sales and deliv-

eries. Through a little detective work we foimd

that wasn't true, and they didn't list them all.

Then they took a second look and filed another

affidavit, which said that one of them had been de-

livered, and they got it back, and then a further

one was delivered. Then we went forward with

a little more investigation work, and found out that

was not true.

The affidavits are incomplete, your Honor, and
do not [17] resolve all the issues of fact and te]l

us of all the sales that were made.
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How do wc know, your Honor, but wliat there

weren't a lot more sales? We have no way of get-

ting to them. We liave asked them to answer some

interrogatories, but they just say, '*0h, no, we want

to answer only on the issue of damages."

We want to ])laee the entire thing before the

court, and, again, we return to the fact that there

has been, absolutely no showing of an authorization

or consent to the infringement of patents by the

Government on any of these sales.

Certainly, all the communications from the de-

fendant Cohu to Ramo-Woolridge were available

to Mr. Hamilton and Mr. Silberman, and yet they

executed false affidavits. How can we believe any-

thing they say?

The Court: Of course, the Rules, if thoy raise

any question—well, my thought is that even if they

sold five, that would not l)e substantial enough to

deprive the defendants of the benefit of the statute,

because there nuist be a substantial amount, and

here there are uncontradicted affidavits that they

are all manufactured for a certain purpose, and

ar(^ us(hI ()]ily under contractors. [18]
* * tC- -X- ^

The Court: Anything further?

Mr. Fraser: Your Honor, the issues of the in-

terrogatoric^s aiul the motion for discovery.

The Court: I think I am going to grant the mo-

tion For summary judgment, which mak(^s it un-

necessary to ])ass upon the other. [23]
* * * ')^ *

]\Ir. Fi'aser: May I ask a question, your Honor?
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The Court: Yes.

Mr. Fraser: Is the court going to rule tliat there

was authorization or consent as to each one of these

sales ?

The Court: I don't need to do tliat, because I

tliink that can ])e im])lied from use on Government

T)roperty, because I have handled many of these

cases, and I am not aware that a direct authoriza-

tion is ever given. If a man is a subcontractor and

works on airplanes which are used by the Govern-

ment, the delivery to him of products which go into

them is delivery to the Government, and he, by ac-

cepting them, acts as the agent of the Govei-nment.

That is as far as I will go.

X- T«- * -Jf 7f

This is an appealable order, and it can be reduced

to a very inexpensive one. You record is very shoi't,

and you [25] can be on your way. The courts are

up to date, and it may well be that in three montlis

you can have a ruling, and nothing will be lost.

There would not be much delay in the trial of this

case, because I cannot give you a trial date now
until spring. [26]
* 4<- * * *

[Endorsed] : Filed November 17, 1958.
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[Endorsed] : No. 16266. United States Court of

Appeals for the Ninth Circuit. Neff Instrument

Corporation, a Corporation, Appellant, vs. Colui

Electronics, Inc., and Neely Enterprises, Appellees.

Transcript of Record. Appeal from the United

States District Court for the Southern District of

California, Central Di^dsion.

Filed: November 19, 1958.

Docketed: December 3, 1958.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for

the Ninth Circuit.

In The United States Court of Appeals

For The Ninth Circuit

No. 16266

NEFF INSTRUMENT CORPORATION, a Cnli

fornia corporation. Appellant,

vs.

COIIU ELECTRONICS, INC., a Delaware cor-

poration, and NEELY ENTERPRISES, a

California corporation, Appellees.

STATEMENT OF POINTS ON APPEAL

The appellant intends to rely upon the follow-

ing points in support of its appeal from the iudg-

inent of the United States District Court:
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I.

The District Court erred in granting the motion

of the defendants for a summary judgment and in

granting summary judgment to the defendants.

II.

The District Court erred in granting summary

judgment since genuine issues of material facts

existed.

III.

The District Court erred in awarding summary

judgment to the defendants since the defendants

Avere not entitled to summary judgm.ent as a mat-

ter of law.

IV.

The District Court erred in making its findings

of fact I, VII, VIII, IX, XII and XIII and that

each of said findings of fact is clearly erroneous.

V.

The District Court erred in refusing to find that

tlie order for four additional 114-A Cohu Elec-

tronics amplifiers, placed with tlio defendants by

the Ramo-Wooldridge Corporation on or about July

15, 1958, was confirmed on August 9, 1958, and

that none of the 114-A amplifiers sold pui'suant to

the foregoing order and confirmation were manu-
factured and sold i^ursunrit to a ip^overnment con-

tract.

VI.

The District Court erred in refusing to find a

lack of authorization or consent «riven bv the Cov-
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ernment to the defendants for the infringement of

the plaintiff's patent Xo. 2,832,848 in the manu-

facture, use and sale of Model 114-A amplifiers.

VII.

The District Court erred in refusing to find in-

stances of manufacture, use or sale of Model 114-A

amplifiers other than those set forth in findings of

fact VII, VIII, IX, X, XI, XII and XIII.

VIII.

The District Court erred in refusing to find tliat

the affidavits filed by defendants in support of

their notice for summary judgment failed to com-

])ly with the requirements of Federal Rule of Civil

Procedure 56(e) in that no copy of any of the sev-

eral documents referred to in the affidavits was

filed with the District Court or served on the plain-

tiff.

IX.

The District Court erred as a matter of law in

making its conclusions of law I, II and III.

Dated this 8th day of December, 1958.

/s/ RO;P>ERT H. FRASER,
Attorney for Plaintiif-Ap])ellant

Neff Instrument Corporation.

AffidaA'it of Service by Mail Attached.

[Endorsed] : Filed Decembei- 9, 1958. I^nil P.

013rien, Clerk.
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[Title of Court of Appeals and Cause.]

DESIGNATION OF RECORD
ON APPEAL

To The Defendants, Cohu Electronics, Inc. and

Neely Enterprises and to Lyon and Lyon and

Charles G. Lyon, Their Attorneys:

You and Each of You Will Please Take Notice

that the plaintiff hereby designates the following

documents and transcript of proceedings to be in-

cluded in the record on appeal pursuant to Rule 17

of the Court of Appeals:

Affidavit of Gerald Cain.

Affidavit of Earl C. Davis.

Affidavit of Bruce C. Godwin.

Affidavit of Thomas M. Hamilton.

Affidavit of Glyn A. Neff in opposition to defend-

ants' Motion for Summary Judgment.

Affidavit of William R. Saxon.

Affidavit of Richard T. Silberman and Thomas
M. Hamilton.

Affidavit of Elbridge C. Titcomb.

Affidavit in opposition to Defendants' Motion for

Sunmiary Judgment (Robert H. Eraser).

Answer.

^ Complaint.

Designation of Record on Appeal.

Findings of Fact, Conclusions of Law and Judg-

ment.

Pages 1 and 2 and lines 1 through 6 of page 3 of

Tilemorandum in support of objections to Plaintiff's
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Pages 1 and 2 and lines 1 through 6 of page 3 of

Memorandum in support of objections to Plaintiff's

Interrogatories by Defendant Neely Enterprises.

Notice of Appeal.

Page 3, lines 14 through 18 of Objections to

Findings of Pact and Conchisions of Law.

Plaintiff's Interrogatories to Defendant Cohn
Electronics, Inc.

Plaintiff's Interrogatories to Defendant Neely

Enterprises.

Supplemental affidavit of Robert II. Fraser.

Portions of the transcript of proceedings of Mon-

day, September 22, 1958 as follows:

Page 6, line 9 tliroiigh page 7, lino 25. Page 8,

line 13 through page 9, line 4. Page 9, line 15

through page 10, line 4. Page 13, line 3 through

page 14, line 23. Page 16, lines 5 througli 20. Page

17, line 4 through page 18, line 21. Page 23, lines

6 through 11. Page 25, lines 1 thi'ough 13. Page

25, line 24 through page 26 line 5.

Dated this 8th day of December, 1958.

/s/ ROP>ERT H. FRASER,
Attorney for Plaintiff-Appellant

Neff Instrument Corporation.

Affidavit of Service* by Mail Attached.

[End()rs(Mll : Filed December 9, 1958. Pnul P.

O'Brien, Clerk.


